IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

David E. Jones, )
)
Plaintiff, )
V. )
) C. A No. 99-722-SLR
St ate of Del awar e, )
Dr. MIller, Dr. Magsonic, )
Dr. Enoli )
)
Def endant s. )
MEMORANDUM CORDER
| NTRODUCTI ON

Plaintiff David E. Jones, A/K/A Walter L. Jones, is
currently incarcerated in the Sussex Correctional Institution in
Georgetown, Del aware. Naned as defendants in the conplaint are
the State of Delaware and three doctors enpl oyed by the Del aware
Correctional Center ("DCC') in Snyrna, Delaware. Procedurally,
the court is faced with a notion to dismss fromall defendants.
1. FACTS

Plaintiff's conplaint arises froman accident that occurred
on May 17, 1997 in the DCC. Plaintiff was struck on the right
side of the head by a light fixture.! That same day he was seen

by doctors at the DCC who treated himfor the head injury.?2

! The conpl ai nt does not describe the accident in any
greater detail.

2 Presunmably the defendants are the doctors who treated him
the day of the injury although they are not named specifically
wi thin the conpl aint.



On June 4, 1998, nore then a year after the incident, while
at the Sussex Wirk Rel ease Center, he was sent to Beebe Hospital
for an MR 1. He states that results showed a subdural hemat oma
on the right side of his head and he was sent to see Dr.
Venkat ar amana, a neurosurgeon, by the doctor at Sussex Wrk
Rel ease Center. Plaintiff alleges Dr. Venkataranmana reconmended
that he receive an operation to renove the fluid fromhis brain.
Plaintiff clains that the defendants violated his civil rights by
not giving himthe proper treatnent.

[11. STANDARD OF REVI EW

In deciding a notion to dismss under Rule 12(b)(1), a court
generally considers the allegations contained in the conplaint,
exhibits attached to the conplaint and matters of public record.

Pensi on Benefit Guar. Corp. v. Wiite Consol. Indus., Inc., 998

F.2d 1192, 1196 (3d Cr. 1993). In ruling on a 12(b)(1) notion
the factual allegations of the conplaint nust be accepted as

true. Cruz v. Beto, 405 U S. 319, 322 (1972) (per curian

Mor eover, the court nust give the plaintiff the benefit of every
reasonabl e inference to be drawn fromthose all egations. See

Retail derks Int'l Ass'n v. Schernerhorn, 373 U S. 746 (1963);

Schrob v. Catterson, 948 F.2d 1402, 1405 (3d Cr. 1991).

Accordingly, the court must resolve any anbiguities concerning
the sufficiency of the clains in favor of the plaintiff. See

Hughes v. Rowe, 449 U. S. 5, 10 (1980) (per curianm). Thus, the




"court may dismss a conplaint only if it is clear that no relief
coul d be granted under any set of facts that could be proved

consistent wwth the allegations.” H shon v. King & Spalding, 467

US 69, 73 (1984)
V. EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES
The Prison Litigation Reform Act, 42 U S.C. 8§ 1997¢(a),

provi des t hat

[n]o action shall be brought with respect to

prison conditions under section 1983 of this

title, or any other Federal |aw, by a

pri soner confined in any jail, prison, or

other correctional facility until such

adm ni strative renedi es as avail able are

exhaust ed.
(amended by Pub.L. 104-134, Title I, 8§ 101(a), 110 Stat. 1321-71
(1996)). Section 8§ 2636(g) of Title 18 of the United States Code
defines "prison conditions" as "...the effects of actions by
governnment officials on the lives of persons confined in
prison...." Actions under this clause relate to "the environnent
in which prisoners live, the physical conditions of that

envi ronment, and the nature of the services provided therein."

Booth v. Churner, C O, 206 F.3d 289, 291 (3rd. Cr. 2000).

Taking all allegations in plaintiff's conplaint as true, the
action conplained of is a "prison condition." Therefore
plaintiff is required to exhaust adm nistrative renedies, if any

exist, before filing a conplaint in federal court.



In the conplaint, plaintiff acknow edges that a prisoner
gri evance procedure exists and that he "filed several grievances
to be seen by an outside doctor, at the tinme of the accident.™
(D.I. 2). However, an affidavit by the DCC Gievance Hearing
Oficer states:
[ T] he grievance records maintained at the
Del aware Correctional Center [were
researched] for any grievances filed by the
Plaintiff for the years 1997 through the
current date. The Plaintiff did not file any
gri evances during this tinme period.

(D. 1. 20)

Al though a prisoner's pro se conplaints are held to "l ess
stringent standards than formal pleadings drafted by | awers,"

Estelle v. Ganble, 429 U. S. 97, 106 (1976), it cannot follow that

a pro se litigant may circunvent this exhaustion requirenent
altogether. By applying 8§ 1997e(a) wi thout exception,? the
policies underlying the exhaustion requirenents are pronoted,
that is, the agency involved is given the opportunity to discover
and correct its own m stakes while conserving judicial resources.

Nyhuis v. Reno, 204 F.3d 65, 75 (3rd. 2000).

Al though plaintiff seeks nonetary damages, a formof relief
the prison system cannot provide, the Third G rcuit does not
allow for a futility exception to the PLRA's exhaustion

requirenent. |d. at 71. Plaintiff has failed to exhaust the

3 The court has found no casel aw suppporting the proposition
t hat exceptions shoul d be nade based upon the nature of the
conpl ai nt.



adm ni strative renmedi es available in the DCC. As such, his
conpl ai nt nust be di sm ssed.
V. CONCLUSI ON

Therefore, at WImngton this 15th day of February 2001,

| T 1S ORDERED that the notion to dismss filed on behal f of
defendants State of Delaware, Dr. MIller, Dr. Magsonic and Dr.

Enoli is granted.

United States District Judge



